STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

PALM BEACH COUNTY SCHOCL BOARD,

Petitioner,

RAY ANG,

)
)
)
VS. ) Case No. 03-2497
)
)
)
Respondent . )

)

RECOVMENDED ORDER

The parties presented this case in legal briefs submtted
inlieu of an evidentiary hearing pursuant to the Agreed Mdtion
to Request Submi ssion of Briefs in Lieu of Hearing filed
April 30, 2004, which was granted in an Order entered by
Patricia Hart Ml ono, a dul y-designated Adm ni strative Law Judge
of the Division of Adm nistrative Hearings, on May 4, 2004.

STATEMENT OF THE | SSUES

(1) WWether the enploynment screening standards in
Chapter 435, Florida Statutes, can, wi thout nore, serve as the
basis for the Petitioner's terminating the Respondent's
enpl oynent as a teacher.

(2) If so, whether Respondent's actions were sufficient to

warrant term nation of his enploynent.



PRELI M NARY STATEMENT

In the Adm ni strative Charges section of a Petition for
Suspensi on Wthout Pay and Di sm ssal From Enpl oynent dated
July 1, 2004, the Pal m Beach County School Board (" School
Board") asserted that just cause existed to suspend and
termnate Ray Ano from his enpl oynent as a teacher. M. Ano
tinmely requested a formal hearing, and the School Board
forwarded the matter to the Division of Adm nistrative Hearings
for assignnent of an admnistrative |aw judge. A Notice of
Heari ng was issued on July 31, 2003, scheduling the final
hearing for Cctober 20, 2003.

On August 6, 2003, the School Board filed an Anended
Petition for Suspension Wthout Pay and D sm ssal From
Enpl oynment, in which it alleged that Ray Ano failed to report to
t he School Board his arrest for defrauding an innkeeper,
obstructing justice, and resisting an officer with viol ence;
that M. Ano failed to report to the School Board his plea of
guilty to these three charges; and that the charge of resisting
an officer with violence is a violation of Sections 435.03(2);
435.04(2)(gg) and 435.06(2), Florida Statutes (2002).! The
School Board asserted that M. Ano shoul d be suspended w t hout
pay for 15 days and term nated "pursuant to Sections 1012. 33,
1012.27(5) and 435.06(2), 435.03(2), 435.04(2)(gg), Florida

Statutes; Florida Adm nistrati ve Code Rules 6B-1.006, 6B-4.009;



Pal m Beach County School Board Policies 1.013, 3.13 and 3.27 and
Article 2, Section Mof the Collective Bargai ni ng Agreenent

bet ween the O assroom Teachers Associ ati on and The School Board
of Pal m Beach County.”™ M. Ano filed Respondent's Mdtion for
More Definite Statenment with | ncorporated Menorandum of Law on
Novenber 17, 2003; the School Board responded that it had no
objection to providing a nore definite statenent, stating that

t he School Board relied on Florida Adm nistrati ve Code Rule 6B
4.009(2) and (6) when drafting its Amended Petition.

On Cct ober 10, 2003, the parties filed a Joint Mtion for
Conti nuance, which was granted in an Order entered Cctober 14,
2003. The final hearing was re-schedul ed for Decenber 5, 2003,
but this hearing was al so continued in an Order entered
Decenber 2, 2003, granting the Respondent's Agreed Mdtion to
Cancel Hearing and Stay Proceedings. The case was placed in
abeyance by Order entered January 5, 2004, to allow the parties
the opportunity to pursue settlenment negotiations. On
February 19, 2004, M. Ano advised that the parties were unable
to reach a settlenent agreenent, and the final hearing was
re-scheduled for May 7, 2004.

On April 30, 2004, the parties filed their Agreed Mtion to
Request Subm ssion of Briefs in Lieu of Hearing. The notion
i ncl uded stipulations of facts and | aw by the parties, and the

parties al so specified:



n. The sole question renmaining for
determ nation by the court is as follows:

1. Wiether or not F.S. 8435 is applicable

to teachers, and - if so - whether the

actions of Respondent herein are sufficient

to warrant termnation of his enploynent.![?
The notion was granted in an Order entered May 4, 2004, the
hearing scheduled for May 7, 2004, was cancelled, and the
parties were directed to file their legal briefs on or before
May 21, 2004.

The parties tinely filed their legal briefs, and the

argunents presented therein have been considered in preparing
t he Recommended Order. Those portions of the stipulations
included in the Agreed Mdtion to Request Subm ssion of Briefs in
Lieu of Hearing setting forth the facts underlying this case
have been included herein as findings of fact, with sone
nodi fications that do not change the substance of the stipul ated
facts. Those portions of the stipulations setting forth the
statutes and rules underlying this case have been included

herein in the Concl usions of Law.

FI NDI NGS OF FACT

Based on the stipulations of the parties and on the
contents of Exhibits 1 through 4 attached to the Agreed Motion
to Request Subm ssion of Briefs in Lieu of Hearing, the

follow ng findings of fact are nade:



1. At all tines material to these proceedi ngs, M. Ano was
enpl oyed by the School Board as a teacher, a position that he
has held for approximately 21 years.

2. The facts and events stated in the Pal m Beach County
Sheriff's Office Offense Report prepared April 5, 2002,° led to
the arrest of Raynond Ano and his wife, Toby Ano, |ate on the
eveni ng of March 28, 2002, and the early norning hours of
March 29, 2002.

3. An Anended Information was filed on Septenber 18, 2002,
with the Crimnal Division of the Crcuit Court of the Fifteenth
Judicial Crcuit in and for Pal m Beach County, Florida, charging
Raymond T. Ano with battery on a police officer, resisting an
officer with violence, and defraudi ng an i nnkeeper.

4. On Cctober 31, 2002, M. Ano pled guilty to the
of fenses of battery (lesser), resisting an officer with
vi ol ence, and defraudi ng an i nnkeeper. |In an Order entered
Novenber 5, 2002, the court w thheld adjudication of guilt and
sentenced M. Ano to probation for 18 nonths for defraudi ng an
i nnkeeper and for resisting an officer with viol ence and for
12 nonths for battery, with the sentences to run concurrently.

5. M. Ano did not report his arrest and guilty plea to
t he School Board; however, this violation of School Board policy
is not, of itself, sufficient to justify termnation of his

enpl oynent . *



6. On July 16, 2004, the School Board voted to suspend
M. Ano without pay and to term nate his enploynent, based on
M. Ano's plea of guilty to the charge of resisting an officer
wi th viol ence.

7. The School Board followed its procedural rules in
investigating this matter and in voting to termnate M. Ano's
enpl oynent .

8. An Anended Petition for Suspension wthout Pay and
Di sm ssal from Enpl oynent was issued July 30, 2003, in which the
School Board alleged that there was just cause for M. Ano's
suspensi on and term nati on based on his failure to report his
arrest and his plea of guilty to an offense enunerated under
Chapter 435, Florida Statutes, specifically, resisting arrest
with violence, in violation of Section 843.01, Florida Statutes.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2003).

10. The parties stipulated to the relevant facts and
jointly requested that the followng i ssue be decided in this
case: \Wether Chapter 435, Florida Statutes, is applicable to
teachers. It would not be appropriate, however, for the

undersi gned to address such a broad issue, and, accordingly, the



issue is rephrased to correspond with the factual circunstances
of this case: Wiether the School Board nay termnate M. Ano's
enpl oynent solely on the basis of his having pled guilty to the
crime of resisting an officer with violence, a violation of
Section 843.01, Florida Statutes, which would provide the basis
for termnating an enpl oyee pursuant to Sections 435.04(2)(g9)
and 435.06(2), Florida Statutes.

11. Section 435.01, Florida Statutes, defines the
applicability of the enploynment screening provisions of
Chapter 435, Florida Statutes, as follows: "Wenever a
background screening for enploynent or a background security
check is required by |aw for enploynment, unless otherw se
provided by law, the provisions of this chapter shall apply.”

12. The legislature has enacted several statutes as part
of the Florida K-20 Education Code, Chapters 1000-1013, Florida
Statutes, dealing specifically with the manner in which teachers
may be term nated fromtheir enploynent. Section 1001.42(5),
Florida Statutes, confers on district school boards the power
and responsibility to "designate positions to be filled,
prescribe qualifications for those positions, and provide for
t he appoi ntnent, conpensation, pronotion, suspension, and

di sm ssal of enpl oyees, subject to the requirenents of chapter

1012." (Enphasi s added.)



13. It is not clear fromthe parties' stipulation whether,
at the times relevant to this proceeding, M. Ano was enpl oyed
under a professional services contract or under a continuing
contract. Section 1012.33, Florida Statutes, covers persons
enpl oyed by district school boards under both types of contracts
and provides in pertinent part:

(1)(a) Each person enployed as a nenber of
the instructional staff in any district
school system shall be properly certified
pursuant to s. 1012.56 or s. 1012.57 or

enpl oyed pursuant to s. 1012. 39 and shall be
entitled to and shall receive a witten
contract as specified in this section. Al
such contracts, except continuing contracts
as specified in subsection (4), shall
contain provisions for dism ssal during the
termof the contract only for just cause.
Just cause includes, but is not limted to,
the follow ng instances, as defined by rule
of the State Board of Education: m sconduct
in office, inconpetency, gross

i nsubordi nation, willful neglect of duty, or
conviction of a crine involving noral

t ur pi tude

(4)(a) An enployee who had conti nui ng
contract status prior to July 1, 1984, shal
be entitled to retain such contract and al
rights arising therefromas prescribed by
rules of the State Board of Education
adopt ed pursuant to s. 231.26, Florida
Statutes (1981), unless the enpl oyee
voluntarily relinquishes his or her
continui ng contract.

(c) Any nenber of the district
adm nistrative or supervisory staff and any



menber of the instructional staff, including
any school principal, who is under
continuing contract may be suspended or

di sm ssed at any tinme during the school

year; however, the charges against himor
her nmust be based on immorality, m sconduct
in office, inconpetency, gross

i nsubordi nation, wllful neglect of duty,
drunkenness, or conviction of a crinme

invol ving noral turpitude, as these terns
are defined by rule of the State Board of
Educati on. \Whenever such charges are nade
agai nst any such enpl oyee of the district
school board, the district school board may
suspend such person w thout pay; but, if the
charges are not sustained, he or she shal

be imedi ately reinstated, and his or her
back salary shall be paid. |In cases of
suspension by the district school board or
by the district school superintendent, the
di strict school board shall determ ne upon

t he evidence submtted whet her the charges
have been sustained and, if the charges are
sust ai ned, shall determne either to dism ss
t he enpl oyee or fix the ternms under which he
or she may be reinstated. |f such charges
are sustained by a majority vote of the ful
menbership of the district school board and
such enpl oyee is discharged, his or her
contract of enploynent shall be thereby
cancel ed. Any such decision adverse to the
enpl oyee may be appeal ed by the enpl oyee
pursuant to s. 120.68, provided such appeal
is filed wwthin 30 days after the decision
of the district school board.

* * *

(6) (a) Any nenber of the instructiona
staff, excluding an enpl oyee specified in
subsection (4), may be suspended or

di sm ssed at any tinme during the termof the
contract for just cause as provided in
paragraph (1)(a). The district school board
must notify the enployee in witing whenever
charges are nmade agai nst the enpl oyee and
may suspend such person w thout pay; but, if
the charges are not sustained, the enpl oyee



shall be inmediately reinstated, and his or
her back salary shall be paid. |If the

enpl oyee wi shes to contest the charges, the
enpl oyee nmust, within 15 days after receipt
of the witten notice, submt a witten
request for a hearing.

(Enphasi s added.)

14. "It is a well-known principle of statutory
construction that "a specific statute covering a particul ar
subj ect area controls over a statute covering the sane and ot her

subj ects in nore general ternms. Engi neering Contractors Ass'n

of S. Florida, Inc. v. Broward County, 789 So. 2d 445, 451

(Fla. 4th DCA 2001); see also GE.L. Corp. v. Departnent of

Environnental Protection, 29 Fla. L. Wekly D1352 (Fla. 5th DCA

June 4, 2004), and cases cited therein. In MKendry v. State,

641 So. 2d 45, 46 (Fla. 1994), the court stated:

We begin our analysis . . . by applying
accepted rules of statutory construction to
the statutes in question. First, a specific
statute covering a particul ar subject area
al ways controls over a statute covering the
sane and ot her subjects in nore general
terns. Adans v. Culver, 111 So. 2d 665, 667
(Fla. 1959); State v. Billie, 497 So. 2d
889, 894 (Fla. 2d DCA 1986), review deni ed,
506 So. 2d 1040 (Fla. 1987). The nore
specific statute is considered to be an
exception to the general terns of the nore
conprehensive statute. Floyd v. Bentley,
496 So. 2d 862, 864 (Fla. 2d DCA 1986),

revi ew deni ed, 504 So. 2d 767 (Fla. 1987).

15. The legislature has included in Section 1012.33(1)(a),

(4)(c), and 6(a), Florida Statutes, the exclusive bases for

10



term nating teachers' enploynent during the termof their
contracts, and the provisions of that statute govern the
suspension and term nation of M. Ano and not Chapter 435,
Florida Statutes, a general statute dealing with "all persons
required by law to be screened pursuant to the provisions of
this chapter." § 435.01, Fla. Stat.> M. Ano may not,
therefore, be termnated fromhis enploynent with the Schoo
Board sol ely because he pled guilty to resisting an officer with
vi ol ence. ®

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the School Board of Broward County,
Florida, enter a final order

(1) Finding that M. Ano's plea of guilty to a violation
of Section 843.01(2)(gg), Florida Statutes, does not provide a
| egal | y-sufficient basis for termnating M. Ano's enpl oynent
wi th the School Board of Broward County, Florida;

(2) Reinstating M. Ano's enploynent with the School Board
of Broward County, Florida; and

(3) Paying M. Ano his back salary fromthe date of his

suspensi on w t hout pay.

11



DONE AND ENTERED this 29th day of June, 2004, in

Tal | ahassee, Leon County, Flori da.

sz 2/ Vatono

PATRI CI A HART MALONO

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 29th day of June, 2004.

ENDNOTES

1 Al references to the Florida Statutes herein are to the 2002
edition unless otherw se specified.

2/  These issues have been re-stated in both the Statenent of the
| ssues and in the Concl usions of Law bel ow.

3/ This report is included as Exhibit 1 to the parties Agreed
Moti on to Request Subm ssion of Briefs in Lieu of Hearing.

4l School Board Policy 6Gx50-3.13 requires enpl oyees to

self-report in witing with the appropriate
docunentation any arrests and/or crimna
charges, including crimnal traffic
violations, to the enpl oyee's i nmedi ate
supervi sor/ designee within forty-eight

(48) hours of said arrest and/or crim nal
charges. In addition, all district

enpl oyees shall self-report in witing any
conviction, finding of guilt, wthhol ding of

12



adj udi cation, commtnment to a pretrial

di version program or entering a plea of
guilty, guilty in your best interest, or
Nol o Contendere for any crimnal offense
other than a mnor traffic violation within
forty-eight (48) hours after the final

j udgnment has been entered.

°/ Al though not included herein as a conclusion of law, it is
noted that teachers may not be "persons required by law to be
screened pursuant to the provisions of" Chapter 435, Florida
Statutes. A keyword search on Westl aw produced several |ists
cont ai ni ng nunerous statutes specifically requiring that
prospective and current enpl oyees undergo either Level 1 or
Level 2 enpl oynent screening pursuant to Chapter 435, Florida
Statutes. See e.g., Sections 394.4572 (mental health
personnel ); 394.875 (licensure of crisis stabilization units);
395. 0055 (licensure of hospitals, anbul atory surgical centers,
or nobile surgical centers); 397.403 (licensure of substance
abuse service providers); 400.071 (licensure of nursing hones);
400. 215 (enpl oyees of nursing hones); 402.305 (licensure of
child care facilities); 744.1085 (registration of professional
guardi ans); and 985. 407 (personnel in juvenile delinquency
facilities, services, and prograns), Florida Statutes.

The only statute requiring teachers to undergo enpl oynent
screening pursuant to Chapter 435, Florida Statutes, is
Section 1002.36 Florida Statutes, which deals with enpl oyees of
the Florida School for the Deaf and Blind and provides in
pertinent part as follows:

(7) PERSONNEL SCREENI NG. - -

(a) The Board of Trustees of the Florida
School for the Deaf and the Blind shall,
because of the special trust or
responsibility of enployees of the school,
require all enployees and applicants for
enpl oynent to undergo personnel screening
and security background investigations as
provided in chapter 435, using the |level 2
standards for screening set forth in that
chapter, as a condition of enploynent and

13



conti nued enploynent. The cost of a

per sonnel screening and security background
i nvestigation for an enpl oyee of the school
shall be paid by the school. The cost of
such a screening and investigation for an
applicant for enploynment may be paid by the
school .

(b) As a prerequisite for initial and
continui ng enpl oynent at the Florida Schoo
for the Deaf and the Bli nd:

1. The applicant or enployee shall submt
to the Florida School for the Deaf and the
Blind a conplete set of fingerprints taken
by an authorized | aw enf orcenent agency or
an enpl oyee of the Florida School for the
Deaf and the Blind who is trained to take
fingerprints. The Florida School for the
Deaf and the Blind shall submt the
fingerprints to the Departnment of Law

Enf orcenent for state processing and the
Federal Bureau of |nvestigation for federal
processi ng.

2.a. The applicant or enployee shall attest
to the m ninum standards for good nora
character as contained in chapter 435, using
the Il evel 2 standards set forth in that
chapter under penalty of perjury.

b. New personnel shall be on a probationary
status pending a determ nation of conpliance
wi th such m ni mum standards for good nora
character. This paragraph is in addition to
any probationary status provided for by
Florida |l aw or Florida School for the Deaf
and the Blind rules or collective bargaining
contracts.

3. The Florida School for the Deaf and the
Blind shall review the record of the
applicant or enployee with respect to the
crinmes contained in s. 435.04 and shal
notify the applicant or enployee of its
findings. Wen disposition information is

14



m ssing on a crimnal record, it shall be
the responsibility of the applicant or

enpl oyee, upon request of the Florida School
for the Deaf and the Blind, to obtain and
supply within 30 days the m ssing

di sposition information to the Florida
School for the Deaf and the Blind. Failure
to supply mssing information within 30 days
or to show reasonable efforts to obtain such
information shall result in automatic

di squalification of an applicant and
automatic termnation of an enpl oyee.

4. After an initial personnel screening and
security background investigation, witten
notification shall be given to the affected
enpl oyee within a reasonable tine prior to
any subsequent screening and investigation.

(c) The Florida School for the Deaf and the
Blind may grant exenptions from
di squalification as provided in s. 435.07.

(d) The Florida School for the Deaf and the
Blind may not use the crimnal records,
private investigator findings, or
information reference checks obtained by the
school pursuant to this section for any

pur pose other than determning if a person
neets the m ni num standards for good noral
character for personnel enployed by the
school. The crimnal records, private

i nvestigator findings, and information from
reference checks obtained by the Florida
School for the Deaf and the Blind for

determ ning the noral character of enployees
of the school are confidential and exenpt
fromthe provisions of s. 119.07(1) and

S. 24(a), Art. | of the State Constitution.

The | egi slature could have, but did not, include in

Section 1012.32(2), Florida Statutes, a simlar conprehensive
schenme for the enpl oynent screening of teachers in the public
school system

® 1t is noted that, in its Anended Admi nistrative Conpl aint,
the School Board alleged that it had just cause to term nate

15



M. Ano's enploynent. This issue has not been addressed herein
due to the stipulation of the parties as to the issues renaining
for resolution in this case. In addition, it is noted that,

al t hough School Board Policy 3.12 was not included as a basis
for M. Ano's termnation in the School Board's Amended Petition
of Suspension w thout Pay and Di sm ssal from Enpl oynent, the
parties cited the policy in the Agreed Mdtion to Request

Subm ssion of Briefs in Lieu of Hearing. School Board

Policy 3.12 provides in pertinent part:

3. A prospective or current enployee nay be
disqualified or may be term nated from
continued enploynent if the prospective or
current enpl oyee has been convicted of a
crinme classified as a felony or first degree
m sdeneanor directly related to the position
of enpl oynment sought or convicted of a crine
i nvolving noral turpitude or any of the

of fenses enunerated in Chapter 435, Florida
St at ut es.

The parties included in their notion a footnote to the citation
to this policy, in which they stated that "School Board Policy
3.12 is not a substantive policy and did not forma basis for
discipline in the circunstances presently before the court.”
Accordi ngly, because the issue of whether M. Ano could be

term nated pursuant to School Board Policy 3.12 has not been
presented in this case, it is not addressed herein.

COPI ES FURNI SHED

Cat heri ne Chanbl ee, Esquire
Chanbl ee, Johnson & Haynes, P.A
215 Verne Street, Suite D
Tanpa, Florida 33606

Vicki L. Evans, Esquire

Pal m Beach County School Board

3318 Forest Hill Boulevard, Suite C-302
West Pal m Beach, Florida 33406

Dr. Arthur C Johnson, Superintendent
Pal m Beach County School District
3340 Forest Hill Boul evard, C316
West Pal m Beach, Florida 33406-5869
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Honor abl e Ji m Hor ne, Conm ssi oner
Depart ment of Educati on
Turlington Building, Suite 1514
325 Gai nes Street

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, General Counsel
Depart nent of Education

325 Gaines Street, Room 1244

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions w thin
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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